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SCHERMER, Bankruptcy Judge

Steven C.R. Brown (the “ Attorney”) gpped s the bankruptcy court! order requiring him to return
to the edtate the sum of $32,840.00 paid to himin atorneys fees. We have jurisdiction over this gpped

The Honorable James G. Mixon, Chief Judge, United States Bankruptcy Court for the Eastern
Didrict of Arkansas



from the find order of the bankruptcy court. See 28 U.S.C. § 158(b). For the reasons st forth below,
wedfim.

ISSUE

The isues on goped are whether: (1) the bankruptcy court improperly asserted jurisdiction to
order diggorgement of thefeespaid to the Attorney for sarvicesalegedly performed for the debtor, Robert
G. Zepecki, (the “Debtor”); (2) the bankruptcy court abused its discretion by ordering the Attorney,
pursuant to 11 U.S.C. sections 105 and 329 to disgorge $32,840 of the $40,000 in attorneys fees he
received within the few months prior to and following the filing of the petition; and (3) the disgorged fees
should be returned to the edtate as a maiter of law. We conclude that: (1) the bankruptcy court hed
juridiction to order disgorgement of the Attorney’s fees; (2) the court did not abuse its discretion by
ordering the Attorney to disgorgeaportion of hisfees; and (3) the condusion that the disgorged feesshould
be returned to the estate was gppropriate as ameaiter of law.

BACKGROUND

OnFebruary 7, 1996, the Debtor filed for chapter 7 bankruptcy rdief. Two yearslater, the United
States Bankruptcy Court for the Eagtern Didtrict of Arkansas entered an order denying the Debtor's
discharge because the Delator knowingly and fraudulently gavefdse oathsin hisbankruptcy caseby faling
todiscloseapre-petition trander of awarranty deedto the Debtor’ sred property inlllinoisto athird-party
(the “Sdl€’), a pre-petition trandfer of funds to the Attorney, and the exisence of abank account in the
Debtor'sname. After the trid on the objection to the Debtor’ s discharge, the bankruptcy court ordered,
pursuant to sections 105 and 329, that the Attorney appear before that court for a hearing to account for
funds recaived from the Debtor (the “Hearing”).

At the Hearing, the Attorney dleged thet he represented the Debtor in the Sde. The deed
tranderring the Illinois property to the third-party was recorded in Illinois. According to the Debtor, he
received a net sum of $102,989 fromthe Sdeafter paying dosing costsand asecured indebtedness. The
Debtor dams that, within a few months of filing for bankruptcy rdief, he tranderred the entire
$102,987.17 to the Attorney as part of atax-free exchange under Section 1031 of the Internd Revenue



Code? After the date on which the Debtor daimsthat the Attorney received the $102,987.17 but before
the Debtor filed for bankruptcy rdief, the Attorney submitted a bill to the Debtor and B&B  Diversfied
Resources, Inc. (“B&B”), the Debtor’s corporation, for what the Attorney aleged to be an earned on
receipt retainer in the amount of $40,000. Thebill Sated that it wasfor pagt, present, and future services
rendered for Sructuring ared estate exchange transaction under Section 1031 of the Internd Revenue
Code, without a detalled liding of time expended.

The Attorney presented himsdf a the Hearing as a wel-educated atorney with expertise in
acocounting and tax transactions. He damed thet herepresented B& B, not the Debtor, inthe section 1031
tax-free exchange and that he recaived the $40,000 in attorney’ s fees from B&B.  Although the Debtor
sad thet the Attorney represented B& B, the d osing documents show thet the Debitor conveyed titleto the
property to the buyer. In addition, the Debtor executed the warranty deed. The Subordinate Addendum
to the 1031 Exchange of Property Escrow Agreement identifies the Debtor as a party to the transaction
andinthe Attorneys fee Satement, the Attorney identifies the Debtor as a party to thet agresmentt.

During the year before the Debtor’ s bankruptcy filing in which the Attorney supposadly assisted
B&B in the tax-free exchange, B& B’ stax return showed aloss, not acgpitd gain, onthe Sde. B&B's
stock became property of the Debtor’ s etate on the date of filing. The Debtor’ s schedules show thet his
only mgor assat was the $102,989 transferred to the Attorney as part of the section 1031 exchange.

The Attorney dlegedly disbursed the $102,989 to the bank account of athird party, Ted Holder,
within ayear before the filing date, for purposes of the section 1031 tax-free exchange. Thet evidence
cannot be recondled with the Attorney’s dam in his afidavit that he deducted dl of his fees from the
$102,989 pre-petition. At the Hearing, the Attorney tedtified thet because the firgt two checks were for
atorneys fees, the bank disbursed those two checks from Ted Holder’s account back to the Attorney
withinafew monthsbeforethefiling date. Herepresented that thereason hedid not dishurse hisatorneys
fees directly to himsdf from his attorney trust account was to make sure he left a* paper trid” for thelRS
regarding the section 1031 transaction. Thereis no evidence that the money was disbursed back to the
Attorney from Ted Holder's account. The Attorney clamed that he was not aware of the Debtor’s
bankruptey filing until late February.

2 Section 1031 of the Internd Revenue Code dlows a person to avoid capitd gainstaxes on
the sde of property if such property isexchanged for like-kind property. 26 U.S.C. § 1031.



The bankruptcy court ordered the Attorney to file a supplementa accounting. The supplementa
acocounting showed thet the Attorney deposited the funds he recaived from the Debtor into ajoint account
withhiswife, indead of hisatorney trust fund. No evidencewas produced to support the Attorney’ sclam
that he recalved such funds from Ted Holder’ s account.

The Attorney collected his $40,000 fee for a number of services he dlegedly provided to the
Debtor pre-petition and podt-petition. Pre-petition, he recaived atotd of $20,000 within afew months
before the Debtor filed for bankruptcy rdief. The Attorney documented 35.8 hours of work that he
performed for the corporation a $200 per hour pre-petition regarding the section 1031 tax-free exchange
and other projects. Hedamed that he dso provided an additiond 20 hours of tdephonetime at $200 per
hour pre-petition. Inaddition, the Attorney charged the Debitor aretainer fee. A portion of the Attorney’s
retainer feewasearned post-petition but paid pre-petition. The Attorney aso collected $20,000in retainer
feesfromthe proceedsof the Sdefor sarvicesdlegedly performed post-petition. Hetedtified a the Hearing
that expensesfor trave andinvestigationtofind suitablestesfor additiona section 1031 projectsconsumed
the $62,987.17 thet the Debtor received from the Sdle but did not spend on the Attorney’ sfees.

InaJune, 2000 order, the court dlowed the Attorney to retain $7,160 in documented atorneys
fees and expenses incurred pre-petition and ordered the Attorney to disgorge to the edtate fees of
$12,840 recaived for 20 hours of undocumented te ephone time and unearned retainer fees paid withina
few months before thefiling date. Pogt-petition fees of $20,000 were ordered disgorged to the edtate.

STANDARD OF REVIEW

This Court reviews de novo the bankruptcy court’slegd condusions, and reviewsfor deer error
its findings of fact. Fed. R. Bankr. P. 8013. Schroeder v. Rouse (In re Redding), 247 B.R. 474, 477
(B.A.P. 8th Cir. 2000); Matin v. Cox (Inre Martin), 140 F.3d 806, 807 (8th Cir. 1998); Gourley v.
Usary (Inre Usary), 123 F.3d 1089, 1093 (8th Cir. 1997). A decison regarding whether property is
property of the estateisalegd question to be reviewed de novo.

A bankruptcy court’ sdecisonsregarding andlowancedf atorneys feesarereviewedfor anabuse
of discretion. Walton v. LaBarge (InreClark), 223 F.3d 859, 862 (8th Cir. 2000). Anorder disgorging
atorneys feeswill not bedisturbed on gpped absent evidence of an abuseof discretion. Satonv. Radgh,
1998 WL 684210 (N.D.1.II. 1998). An gopdlate court may only find that the bankruptcy court abused




itsdiscretion if the gppdlate court is convinced that no reasonable person could agree with the bankruptcy
court. The Attorney carries the burden of showing that the compensation received was reasonable.
Walton, 223 F.3d at 863; Shyder v. Dewoskin (In re Mahendra), 131 F.3d 750, 757 (8 th Cir. 1997).

CONCLUSONS OF LAW

Jurisdiction to Order Disgorgement of the Attorney’ s Fees

The Attorney damsthet the bankruptcy court improperly asserted jurisdiction over the Attorney
under sections 105 and 329 because: (1) the Attorney represented only B& B, not the Debtor; (2) even
if Attorney did represent the Debtor, the Attorney’s services were not rendered to the Debtor for
representing the Debotor in acase under Title 11 or in connection with such acass; and (3) the bankruptcy
court could not act sua gponte.

Section 329 of the Bankruptcy Code governsfeearrangementsbetween adebtor and hisattorney.
11 U.SC. 8329. Thelegidature sgod in enacting section 329 wasto prevent overreaching by adebtor's
atorney. Section 329 dates

(@  Any atorney representing a debtor inacase under thistitle, or in connection with
such acase, whether or not such atorney gopliesfor
compensation under this title, shdl file with the court a Satement of the
compensationpaid or agreed to be paid, if such payment or agreement was made
after one year before the date of filing of the petition . . .

(b)  If such compensation exceadsthe reasonable vaue of any such sarvices, the court
may cancd any such agreement, or order the return of any such payment to the
extent excessve, to -

(1) theedate if the property tranderred -
(A)  would have been property of the eate.

11 U.SC. 8329.

Thereisample evidence to support the bankruptcy court’ s finding thet the Attorney represented
the Debtor. The Sdeof thered property owned inIllinois by the Debtor wasthe source of the funds pad
totheAttorney for hisfees Thedosing documentsfrom the section 1031 transaction show thet the Debotor



conveyed title to the property to the buyer. The Debtor executed the warranty deed for the Sde. The
Subordinate Addendum to the 1031 Exchange of Property Escrow Agreement identifies the individud
Debtor as a party to the transaction. In the Attorney’ s fee Satement, the Attorney identifies the Debtor

asaparty.

The bankruptcy court correctly found thet the Attorney’ s services were rendered to the Debtor
for representing the Debtor inaTitle 11 case or in connection with such a case asrequired under section
329. For acourt to find that services are“in contemplation” of bankruptcy, such court must find thet the
savices are “influenced by, and adirect result of, the imminence of the Debtor’ sfiling.” 1n the Matter of
Swartout, 20 B.R. 102, 106 (Bankr. SD. Ohio 1982). The services should have more than a casud
reaionship to the bankruptcy proceeding. 1d. Section 329 cases interpret that provison of the
Bankruptcy Code broadly. Wootton v. Ravkind (In re Dixon), 143 B.R. 671, 677 (Bankr. N.D. Tex.
1992). Courts goply a subjective tegt, looking to whether the delator was influenced by the possihility or
imminence of a bankruptcy proceeding in making the trandfer, to determine whether atorneys fees
payments were made “in contemplaion” of bankruptcy. 1d. & 676, n.3; citing Conrad, Rubin & lesser
v. Pender, 289 U.S. 472, 53 (1933).

By interpreting section 329 broadly, we hold that the Debtor transferred thefundsto the Attorney
“in contemplation” of bankruptcy. The bankruptcy court found that the section 1031 transaction was a
shamdesigned to remove property fromtheestate. Such finding was not dearly erronecus Theevidence
shows that the Attorney acted evadvely and lacked candor about how he received his fees The
transaction congged of atrander to athird-party, asection 1031 exchange, depogt of the money into the
Attorney’ s persona account, and alack of evidence demondrating thet the Attorney received the money
fromathird-party. Although he daimedto have expertisein business, the Attorney prepared atransaction
that madeno busnesssense. Thefinding that the Debtor’ ssection 1031 transactionwasashamto trander
property that would become part of the etate upon filing demondrates thet the Debtor was subjectively
influenced by the imminency of his bankruptcy filing when he trandferred funds to the Attorey. If the
Debtor was not contemplating his bankruptey filing, he would have had no need to condruct asham to
remove property from the edae.

By ordering disgorgement of the Attorney’s fees sua sponte, the bankruptcy court acted
agopropriatdy. Section 329 dlows the court sua sponte to regulate atorneys and other peoplewho seem
to have charged debtorsexcessvefees. Seeln re Weetherly, 1993 WL 268546 (Bankr.E.D.Pa 1993).



Bankruptcy Rule 2017 gives a court the power to review compensationpaid by adebtor. 1d. Together,
the bankruptcy court’s power under section 329 coupled with Bankruptcy Rule 2017 dlowed the court
to act suaponte.

Order Dishoraing Attorney’ s Fees

The plain language of section 329 providesthat there mugt beashowing thet atorneys feeswere
excessve beforethe court can order disgorgement of suchfees: Schroeder v. Rouse(InreRedding), 247
B.R. 474, 478 (B.A.P. 8th Cir. 2000). A disgorgement is dlowed only to the extent thet the fees are
excessve 1d. & 479. To determine whether fees are excessve, a court should compare the amount of
compensation that the attorney recaived to the reasonable vaue of the srvicesrendered. 1d. at 478.

According to the Attorney, the bankruptcy court should not have ordered the Attorney to disgorge
aportionof hisfees Wefind that the bankruptcy court acted withinitsdiscretion by ordering disgorgement
of the money dlegedly pad to the Attorney asfees

The Attorney did not prove that the amount of compensation that he recelved was conggtent with
the reasonable vaue of his services. He falled to prove that his pre-petition services were of avaue
exceading $7,160. Without evidenceto document thet the Attorney spent 20 hoursmisking tdephonecals,
the Attorney could not meet his burden of proving the reesonebleness of hisfeesfor such cdls

The bankruptcy court aso correctly determined thet the Attorney could not prove that he was
entitled to his fees for the work performed pogt-petition. The Attorney contends theat the fees were
collected through an earned on receipt retainer. Allegedly, the Attorney received part of theretainer pre-
petition and part podt-petition, but earned the entire retainer pogt-petition. As mentioned above, the
bankruptcy court did not err by finding that the retainer wasasham. The Attorney did not prove thet fees
condiituting a sham were reesonable.



Return of the Disgorged Feesto the Edate

The bankruptcy court properly conduded that the $32,840.00 sum in which the Attorney’ s fees
exceaded the reasonable vaue of his sarvices should be returned to the estate pursuant to section 3293
The Attorney argues that the funds were from a pre-petition property sale, were used to pay pre-petition
atorneys feesfor anon-debtor third-party, and were not property of the estate. Further, the Attorney
dams that the doctrine of laches and the Satute of limitations prevent the court from attempting to recest
an existing pre-petition contract as an avoidable preference to create property of the estate*

We recognize that the funds used to pay the Attorney’ sfeeswerefrom the pre-petition Sde. The
source of thefundsisirrdevant to adetermination of whether they were property of theedtaeinthiscase
Asdiscussed above, we disagree with the Attorney’ sclam thet the fundswere used to pay atorneys fees
for anon-debtor party.

We hold thet the bankruptcy court did not improperly create property of the estate because the
funds earned from the Sde and later used to pay the Attorney’s fees were property of the edtate.
Spedificdly, if the $20,000 had not been paid to the Attorney pre-petition, it would have been property
of the edtate. Likewisg, the $20,000 pad to the Attorney post-petition was property of the edtate.
Pursuant to saction 541 of the Bankruptcy Code, property of the estate congsisof “dl legd or equitable

Because the funds used to pay the Attorney both pre-petition and post-petition were property
of the edate, James C. Luker, the trustee, could have brought 11 U.S.C. 88 549 & 550 dams.
Schroeder v. Rouse (In re Redding), 247 B.R. 474, 477 (B.A.P. 8th Cir. 2000). Pursuant to Fed. R.
Bankr. P. 7001(1), the trustee must file an adversary proceeding in order to do so. 1d.

“The Attorney argues further that he hdd aretainer that wes either adassic retainer or an
advance payment retainer, but not a security retainer. A dassic retainer or an advance payment
retainer could not be property of the estate. A security retainer could be property of the estate. See
Mesksv. Perroni (In re Armstrong), 234 B.R. 899, 903 (Bankr. E.D. Ark. 1999). Becausethe
bankruptcy court’ s finding thet the retainer, whether dassic, advance, or security, was nothing more
then a sham was not dearly erroneous as discussed aoove, the Attorney’ s argument regarding the type
of retaner isirrdevan.




interests of the debtor in the property as of the commencement of the casg’ induding “any interest in the
property that thetrusteerecoversunder section 329.” 11 U.S.C. 88541 (a)(1) & (3). Theproceedsfrom
the Sde would have been property of the estate on the date of filing because of the way in which section
1031 tax-freeexchangeswork. During thesection 1031 tax-freeexchange, the Debtor retained aninterest
in the money used to pay the Attorney’ sfees, even though the money wastranderred to the Attorney and
thento Ted Holder. At any time, the Debtor could have gppointed the money for himsdf or usad it for his
own benfit.

CONCLUSION

The bankruptcy court hed jurisdiction to order disgorgement of the Attorney’sfees. When the
bankruptcy court ordered the Attorney to disgorge a portion of his fees, the court acted within its
discretion.  The return of the disgorged fees to the edtate was gopropriate as a matter of law. For the
foregoing reasons, the judgment of the bankruptcy court is afirmed.
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